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Hinnovation rarely makes its way by gradu-
afly winning over and converting its oppo-
nents: . .. Whar does happen is that its
opponents gradually die our and the growing
generation is famiftarized with the idea from
the beginning.

Max Planck’

Not a whit, we defy augnry; there’s a special
providence in the fall of a sparrow. If it be
now, ‘tis not to come; if it be not to come, it
will be now! if it be not now, yet it will come:
the readiness is all.
William Shakespeare?

Training is evervthing. The peach was once
a biter almond; cauliflower is nothing but
cabbage with a college education.

Mark Twain'

Introduction

You are the staff judge advocate at a large command. Your
commander receives a phone call one day from the chancellor
of a nearby state university. It seems the university wants to
build a new track field but cannot aftord the construction costs.
The chancellor wants to know if the local military could lend a

hand by sending some construction personnel and equipment to
help out with the project. The commander. not wanting to break
the law, turns to you for advice, saying. “Let’s try to find a fegal
way to do this, if possible. I think it would be good public rela-
tions and valuable traming for our engineers.” Your immediate
reaction, though a silent one. is not pasitive. Thinking back o
vour days as an ethics counselor and operational law attorney,
you cannot immediately envision a legal means of undertaking
such a huge commitment in the civilian community. In fact,
doing so would seem to counter a basic presumption that non-
emergency military involvement in civilian projects should be -
extremely limited.* Worried about giving the commander a
hasty answer, however, you decide to research the issue.

Phone calls such as this are becoming more frequent in the
post- Cold War era. One reason for this increase is a relatively
new program known as “innovative readiness training.,” or IRT,
which is “{mlilitary training conducted off base in the civilian
community that utilizes the units and individuals of the Armed
Forces . . . to assist civilian efforts in addressing civic and com-
munity needs of the United States, its territories and posses-
sions, and the Commonwealth of Puerto Rico.™ As word has
spread about the IRT program, both civilian and military lead-
ers have increasingly turned to the armed forces as an asset in
conducting domestic projects.® Military attorneys must under-
stand the parameters of the IRT program before providing
advice to commanders.
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This article provides an overview of the [RT program. par-
ticularly the procedural steps that must be accomplished when
undertaking any particular praject. First, however, to gain a
clearer understanding of the current IRT program, a bit of polit-
ical history is necessary.

The Evolution of Civil-Military Projects
Early Precursors to the IRT Program

Despite the nation’s traditional interest in limiting militacy
involvement in civilian atfairs,” the armed forces have long
contributed to the building of the domestic infrastructure.¥ For
example, after Lewis and Clark completed their famous land
expedition to the Pacific Ocean, President Thomas Jefferson
tasked the Army with surveying the new frontier for future
development.® Indeed, for awhile West Point served as the
nation's only surveying school, and helped train scientists and
engineers to design numerous domestic projects for the grow-
ing United States.'® Over the ensuing decades, military person-
nel helped develop routes for railroads, build civilian parks,
sewers, and lighthouses, and engaged themselves in many other
domestic projects. [n the words of one historian, “*[t]hese con-
tributions improved the health and productivity of communities
across the nation.™ One need only look at the continuing role
of the Army Corps of Engineers to appreciate the involvement
of the military in the building and maintaining of the nation’s
infrastructure.  Until the 1980s. most military involvement in
civil projects was limited to special units specifically estab-
lished just for that purpose. However, the domestic involve-

ment of military units and personnel whose normal role is
fighting wars has been another matter entirely.

The stage for greater military involvement in civit projects
was set in the New Deal era of President Franklin Roosevelt. In
the one hundred days following 4 March 1933, President
Roosevelt succeeded in pushing many new federal programs
through Congress.”* Most Americans are familiar with some of
these New Deal programs, which sought a greater role for the
federal government in building up the nation’s infrastructure—
programs such as the Works Progress Administration and the
Tennessee Valley Authority." However, most would be sur-

prised to learn the depth of military involvement in the New
Deal.

N

One of the most popular New Deal programs was the Civil-
ian Conservation Corps (CCC), an agency set up to hire unem-
ployed young men to piant trees, fight forest fires, build dams,
and complete conservation work in the national parks.”s At
first, the U.S. Army was given the minimal role of immunizing
CCC participants, issuing them clothing and equipment, and
setling up a military-style organizatton for the CCC camps.'®
Other federal agencies—the Departments of Interior and Agri-
culture—were given the task of actually commanding the
camps.'” Very quickly. however, the Army was directed to
assume “'complete and permanent control” of the CCC, and the
Army's role grew accordingly.'s By July 1933, there were a
total of 1315 CCC camps in operation, each with “[two] Regu-
lar officers, [one] Reserve officer, {and] [tfour] enlisted men of
the Regular Army."
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To augment the Regular Army personnel serving with the
CCC, President Roosevelt soon authorized additional members
of the Ofticers” Reserve Corps (ORCO) to act as commanders of
CCC units.?” The use of ORC members was seen as a winning
situation for all involved: the individual officers often needed
the work during the unemployment of the Great Depression, the
Army regarded their work as good military training in “practi-
cal leadership,” Regular Army officers were freed to pursue
their custemary military duties, and the CCC enrollees had
often complained that the Regular Army commanders were
“too military.”™" In addition to these advantages, though the
CCC camps were racially segregated (with the exception of
selected camps in California), black members of the ORC were
also given the opportunity to serve on acuve duty with the CCC,
and were cven placed in command of all-black units.? Given
these many benefits, it is not surprising that by the end of fiscal
year 1934, the number of Regular Army members on duty with
the CCC had dropped to less than 500, while the number of
ORC members had risen to nearly 6000.>* By the end of 1939,
it is likely that more than 30,000 ORC members had served on
active duty with the CCC,* a tremendous diversion of military
assets to domestic projects.

On 31 December 1939, the miluary roie in the CCC targely
cume to an end with President Roosevelt’s order that all ORC
members were 1o be placed in civilian status.?* The CCC itself
lasted unu! Congress abolished it in 1942, by which tuime more
than two million men had served as CCC cnrollees.™ The les-
sons of such a huge program would not be lost on later politi-
cians, however. President John Kennedy sought to reestablish
some form of the CCC before his death, and President Lyndon
Johnson revived many of the New Deal efforts with his “Great
Society” programs of the 1960s.” Later, President Biit Clinton
sought o invoke the spirit of the CCC in some of his new initi-

20. See il

21, 14

22, id. at 44-45.
23, id

24, id ar4s.
25 Id

26. Patterson, supra note 15.

auves, particularly the AmeriCorps program.” Even the mili-
tary appeared to learn valuable lessons from its CCC
experience, for several benefits from that program would
clearly be incorporated in its later efforts to establish civil-mil-
itary programs—particularly the use of Reserve personnel, the
emphasis on building the nation’s infrastructure while simulta-
neously bettering the environment, the focus on improving the
readiness and training of participants, and the benefits to race
relations.

The Department of the Army Domestic Action Program
(DADAP)

.

In 1975, the Army once again sought to formally venture
into the realm of civil-military projects. In that year, under the
leadership of Secretary Howard “Bo"” Callaway, the Army
established the Department of the Army Domestie Action Pro-
gram (DADAP), and issued Army Regulation (AR) 28—]? to
govern its implementation.”> The DADAP was viewed as “{a]n
aggregation of coordinated domestic action activitics con-
ducted by all [Army] components to assist local, State, and Fed-
eral agencies in the continued improvement and development
of society.”® The focus of the program was to be “directed
toward projects which are considered as benefiting the disad-
vantaged of the civilian community,™ including the provision
of health and medical support. ** The more specific goals of the
DADAP fareshadow many of the goals of the current IRT pro-
gram. The following were the specific DADAP goals:

a. Providing opportunities for cooperative
civil/military efforts to foster mutual under-
standing.

27. Sev Adam Karlin, AmeriCorps Volienteers Aim to Change Commuruty, Campus, TRE DaiLy, Feb. 2, 2000.

28. See id.

29 See U.S. Der'toF Arsty, REG. 28-19, DeparTaovt oF THE ARMY DoMESTIC Acos Procray (13 Mar. 1975) [hereinalter AR 28-19); see alve 138 CoNg. Rec. SB602
(datly ed. June 23, 1992) (siatement of Sen. Nunni. Armty Regulation (AR 28-19 has since been rescinded. See infra note 41 and accompanying text.

30, AR 28-19, supra nole 29, para. 2.b. Despite this seemingly broad language. AR 28-19 was just as quick to paint cut that DAD AP did not include certain programs
already io existence, such as the use of Nattenal Guard personnel for disaster relief. See id. para. 3.

31. ld para. 2.b.

32, See ud paras. B-14.
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b. Advancing equal cpportunity in the
Nation and alleviating racial tension.

<. Enriching the civilian economy by trans-
fer of technological advances and manpower
skills.

d. Improving the ecological environment
and the economic and the social conditions of
society.

e. Providing traiming opportunities for {indi-
vidual soldiers] andfor units.

f. Providing opportunities for voluntary
involvements by military . . . members of the
Department of the Army in constructive
community, State, and regional projects. N
g. Increasing the opportunities for disadvan-
taged citizens to receive employment, train-
ing, education. and recreation.

h. Enhancing individual and unit morale
through meaningtful community involve-
ment. ¥

In another important foreshadowing, AR 28-19 also noted
that DADAP projects “will not be permitted to interfere with a
unit's primary mission,” but encouraged commanders “to use
innovarive and creative training techniques to gain or maintain
missicon readiness by integrating domeslic action projects into
training programs.”™ As a final omen, AR 28-/9 noted that
“{llocal community/military domestic action councils may be
constituted to plan possible projects. assess resources available,
and determine metheds of implementation.”* These and other
tenets of the DADAP would be resurrected in later civil-mili-
lary programs.

3 4 para. 4.
. Id. para. 3 (emphasis added).

33 Id pam. 5.1

Despite the many prophetic goals of DADAP. AR 28-/9 con-
tained other provisions that were abandoned in later civii-mili-
tary programs. Perhaps paramount among these provisions was
a directive that DADAFP was “a decentralized program
designed to be implemented at installation and/or unit level."*
Accompanying this devolution of control, no Army funds were
expended for the DADAP program “other than those pro-
grammed and used for the training mission.”"” Commanders
were merely "“authorized and encouraged, within the con-
straints contained in [AR 28-19], to commit their resources to
domestic action projects,” including the use of assigned or
attached personnel, fixed facilities, and ransportation assets.
Finally, AR 28-19 included an extensive section dealing with
insurance and {iability issues. This section included such topics
as the Federal Tort Claims Act and formal releases from liabil-
ity executed by the civilian organizations receiving Army assis-
tance.*® These liability issues inexplicably would not be
addressed in the formal directives governing fater civil-military
programs.

Perhaps regrettably, the DAIYAP “had very little manage-
ment emphasis from the Army’s leadership.” and as the Army
increased its focus on military training in the 1980s, interest in
DADAP waned.”® Finally, on 1 May 1987, the Army ended the
DADAP program and rescinded AR 28-19.*' However, “realiz-
ing scme commands desire{d] to continue their domestic action
programs,” and noting that “implementation is at the local
level,” the Army suggested that local commands issue their
own internal guidelines governing civil-military projects.*? In
conjunction with this suggestion, the Army mandated that these
local regulations must incorporate the following guidelines:

36. ld. para. 6. The decentralized character of the DADAP program became ¢ven more evident with the first change 10 AR 28-19. Inachange effective 30 September
1976, individual commands were no fonger required to submit an extenstve repert on DADAP projects to Army Headguarters via the chain of command. See U 8.
Der't of ArMy, ReG. 28-19, DerarTENT OF THE ArMy DomesTic Actios Proarasm (C1. 31 Jan. 1977). With ths change. higher headquarters no longer had a
consistent method of monitoning the number and character of DADAP projects. This apparent disadvantage was carrected o the current IRT program. See infra notes
195-98 and accompanying texi

-

37 AR 28-19, supra note 29, para. 5.q.2.
3¢ id. para. 6

39 See id paras. 1517, In the opimon of the author. the omission of similar provisions in faler civil-military programs was a serious oversight. Liabilty issues, if
xnyvthing, have grown more complicated in (he twenty-six years since the inception of the DADAP program. Formal guidance on liability issues from the proponents
of the current IRT program would certainly help to alleviae the farger concerns today. Liability issues surrounding 1RT projects will be revisited in later sections of
this anticle. See infra notes 165-168 and accompanying text.

4) 138 Cong. REC. 3B602 (daily ed. June 23, 1992) (statement of Sen. Nunn).

41 See Message, 0918337 Feb 97, Headquarters. Dep't of Army, DAMO-0DS (9 Feb 1997) [heremafier DA Message 0918532 Feb 97): Message. 301333Z Apr
57, Headquarters, Dep't of Army, DAMO-0DS (30 Apr 1987) [hereinaiter D Message 301333Z), Message, 3115202 Jut 90, Headquanters, Deptof Army, DAMO-
ODS (31 July 1990) [hereinafter DA Message 3113202 Jul 90). Arother Army regulation still i existence, US. Drr't oF Arvy, ReG. 360-61. Commuinmy Reta-
—ons (43 Jan. 1987). erroncously inciudes a provision (Section £2-1) that deals with the DADAP and makes reference to the rescinded AR 28-19

42 DA Message 30133327 Apr 87, supra note 41,

24 JULY 2001 THE ARMY LAWYER « DA PAM 27-50-344



A. All support must fultill valid training
requirements.

B. Support must be requested by responsi-
ble local officials and decumentation must be
presented certifying that no private or com-
mercial source can provide the support
requested from [the Department of Detfense
(DODYJ.

C. Potential private, commercial, state or
local sources of support will be further
screened by the installation to ensure that the
Department of the Army is not in competi-
tion with commercial sources of support.

D. Participation in domestic action projects
must not selectively endorse. benefit, or
fuvor any person, group. or corporation
{whether profit or non-profit); religion, sect,
religious or sectarian group, or quasi-reli-
eious or ideclogical movement; political
organization; or commercial venture.

E. Support will not impair accomplishment
of the installation mission.

F. Individual soldiers . . . must be perform-
ing in Military Occupational Specialty
(MOS) code related or enhancing activities.
G Traiming benefits must accrue to the indi-
viduals involved.

H. Requested support must be provided
within existing funds used for training mis-
sions.

I. Installation commanders will ensure that
the local Siaff Judge Advocate/Legal Coun-
sel review all proposals.™

Finally, the Army stressed once again in its guidance to local
commands that “no DOD funds may be used to support” these
projects unless “specifically appropriated or support is inciden-
1al to a legitimate DOD function such as training.™** Using
these guidelines, local commands constructed their own
domestic action programs until the arrival of a new DOD pro-
gram in 1993. Again, many of the parameters of these locally-
generated programs would greatly influence later civil-military
programs.

The Civil-Military Cooperative Action Program (CMCAP)

In the summer of (992, three individuals began to voice sep-
arate agendas that would one day meld into a new civil-military
program, The first was Senator Sam Nunn (Democrat - Geor-

ai11), then serving as Chairman of the Senate Armed Services
Comminuee. In a specch to the Senate on 16 June 1992, Senator
Nunn made the following comments:

[Tlhe end of the cold war has created a num-
ber of opportunities, as well as challenges for
our Nation . . .. We are leaving a security era
that demanded large numbers of U.S. combat
forces stationed overseas or operating in for-
ward locations at high states of combat readi-
ness in order to confront a large and
quantitatively superior opponent. That era
hasended . . . . [T)here will be a much greater
opportunity than in the past to use our mili-
tary assets and training to assist civilian
efforts in critical efforts in ¢ritical domestic
areas. ... I do not stand here today proposing
any magic solution to the numerous prob-
lems we have at home. But I am convinced
'that there is a proper and important role the
:armed forces can play in addressing these
.pressing issues. [ believe we can reinvigo-
rate the military’s spectrum of capabilities to
address such needs as deteriorating infra-
structure, the lack of role models for tens of
thousands, indeed hundreds of thousands, if
not millions, of young people. limited train-
ing and education opportunities for the disad-
vantaged, and serious health and nutrition
problems facing many of our citizens, partic-
ularly our children. There is a solid prece-
dent for civil cooperation in addressing
domestic problems [in the form of] Army
Regulation 28-19 . . .. Dunng markup of the
National Defense Authorization Act for fis-
cal year 1993, 1 intend to offer a proposal to
authorize the Armed Forces lo engage in
appropriate community service programs . .
. [T]he Armed Forces can assist ¢civilian
authorities in addressing a significant num-
ber of domestic problems.**

Senator Nunn soon made good on his promise lo introduce a
new civil-military program. On5 August 1992, when introduc-
ing the National Defense Authorization Act for Fiscal Year
1993 to the Senate, he noted that the bill—based on the recom-
mendation of the Senate Armed Services Committee—con-
tained “a provision that would establish a Civil-Military
Cooperative Action Programi, which] would build upon a vari-
ety of past DOD efforts to develop programs that are conststent

23 DA Message 31520Z jul 90, supra note $1. This 1990 message largely repeated the zuidanee contained in DA Message 301333Z Apr 87, supra note $1.

44, DA Mussage 301333Z Apr 87, supra note 41, Once again, the Amy acknowledged the importance of both the Posse Comifatus Act and the Sefford Act by
noting that “[rlequests for assistance from . . . civil law enforcement agencies, and in response (o domestic or manmade disasters are addressed in separate DOD direc-
uves and implementing regulatiens.” DA Message 3113202 Jul 90, supra note 31, See alse sipra note 7.

45. 138 Coxa. Rec. S8602 (daily ed. June 23, 1992) (statement ¢f Sen. Nuon).
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with (he military inission and that can assist in meeting domes-
tic needs.”™® He also noted that the proposed “program would
be structured to fill needs not otherwise being met, and to pro-
vide this assistance in 2 manner that does not compete with the
private sector or with services provided by other Government
agencies.”™"’

A second famous voice, the Reverend Jesse Jackson, echoed
stmilar concerns, though at first his idea had nothing to do with
the military. During the summer of 1992, Reverend Jackson
began trumpeting what he called a "Rebuild America™ plan to
help poor and disadvantaged citizens as well as rebuild the
nation’s infrastructure.® His plan proposed the creation of a
one trillion dollar development bank that would—among other
things—be aimed at building bridges and railroads.® Reverend
Jackson urged all of the major 1992 presidential candidates
{President George Bush, Governor Bill Clinton, and Ross
Perot) 1o embrace his plan.®

On 23 October 1992, Senator Nunn got his wish when the
National Defense Authorization Act for Fiscal Year 1993%

pussed both houses of Congress. The Act, in section 1081, for-
mally established the Civd-Miliiary Cooperative Action Pro-
gram (CMCAP).*2 The CMCAP would soon be codified
temporarily in 10 US.C. § 410.%

The CMCAP accompanied a list of findings justifying the
initiation of the new program. Most of these findings echoed
the sentiments of Senator Nunn in his earlier statements on the
subject.™ The objectives of the CMCAP as formally
announced by Congress were amazingly similar to the Army's
earlier DADAP, which was not surprising considering Senator
Nunn's specific reference 1o that now-defunct program when he
introduced the CMCAP concept.® The congressional language
governing CMCAP even encouraged the use of diverse geo-
graphic advisory councils on ctvil-military cooperation, much
as the earlier DADAP program had.®® Beyond these broad find-
ings and objectives, however, the statute implementing
CMCARP contained little guidance for the military services; in
particular, the statute did not address funding of the CMCAP
program at all, a problem that would obviously vex the military
services and individual commands in the ensuing years,”’

46, 138 Coxg. Rec. S11826 (daily ed. Aug. 7, 1992) {sl:llumcnlénfStu. Nunn). See also 5. Rep. No. 102-352 (16925,

47. 138 Coxg. Rec. S11826.

48. See Jesve Jackson to Push “Rebuild Ameriea” Plan at Democratic National Convention, NUY. Voice, July 4, 1992, at 1. The term "Rebuild America” and accom-
panying poals were not invented by Reverend Jackson, however. Independent from Reverend Jackson, the “Rebuild Amwrica Coalition was founded in 1987 and is
composed of a broad group of national public and private organizations commutted (e the infrasuructure chalfeage—reversing te decline in Amenca’s investment io
infrastructure and bringing infrastructure investment back to the top of the natiepal agenda.” Rebuild Amenca Coalition, Wie We Are—Rebudld America Coalition,
at hitp//www.rcbuildamerica.org/aboutindex.himl (fast visited Apr. 23, 2000).

49. See Jesse Jackson to Push, supra note 48, at |
50. Seead.
31 Pab L. N [02-dss GC0 Suy A D

52. 14§ 1081 {codified at 10 U.S.C. § 410 (1993) (repealed by Pub. L. No. 104-106, § 571(a)(2). 110 S1ar. 353 (19963). The CMCAP appears 10 be consistent with
the broad, post-Cold War goais of the National Defense Authodzaton Act for Fiscal Year 1993, for the preamble to the Act noted ene of its objectives was “[tlo
authorize appropriations . . . for defense conversion.” /d.

53. Seeid.
54. in hindsight, one of the congressional findings tumed out to be overly optimistc:

As 4 result of the reductions in the Armed Forces resultng from the ending of the Cold War, the Armed Forces will have fewer overseas deploy-

ments and lower operating tempos, and there will be a much greater oppertunity than in the past for the Armed Forces to assist cavilian efforts
to address critical domesac problems. ’

. § 1081(a)(3), 106 Star. at 2514, The next few years would actually involve an increave in overseas deployments and operating lempos. io such hot spots as Somalia.
Haiti, Bosnia, and Kosove. See GAOQ Lermer Rer. No. GAQ/NSAID-96-105, Miumary Reapiness: A Ciear Poucy 1s NEEDED TO GUIDE M ANAGEMENT OF
FrequesTLY DErLovep Usis (Apr. 8. 1996), available ar hitp://vwww {15 org/man/gao/ns$6105. hum.

$5. The verbatim "Program Gbjectives” of the CMCATP were as follows:

{13 To cnhanee individual and unjt traising and morale in the armed forees through meaningful community involvement of the armed forces.
(2) To encourage cooperation between civilian and military sectors of socivty in addressing domestic nevds.

(31 To advancc equal opportunity.

(4) To enrch the civilian economy of the United States through education, irining, and twanster of technological adyances.

(5) To improve the environment and cconomic and sccial conditions.

(6) To provide opportunities for disadvantaged citizens of the United States.

10 U.S.C. ¢310{b)(1) {repealed 1996). Compuare these objectives with the verbatim geals of the Army's carlier DADAP program. supra nowe 33 and accompanying
text.
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[nstead. the statute directed the Secretary of Defense o issue
more detailed DOD reguiations governing the program,* a pro-
cess that would end up taking several years to accomplish.*

At about the same time that the CMCAP legislation was
winding its way through Congress, a third personality appeared
on the scene trumpeting what would eventually give rise to the
comprehensive DOD CMCAP program. In the autumn of
1992, then-presidential candidate Bill Clinton—responding to
Jesse Jackson's persistent plea to all of the major candidates—
increasingly embraced the “Rebuild America” concept.® Upon
his election to the presidency in November [992, he began to
offer more concrete terms for the concept, including a propesal
for 2 3200 billion fund to rebuild America’s infrastructure ® As
part of the Rebuild America program, President Clinton soon
challenged DOD to search for projects that would both serve
American communilies in need and provide military training to

its units and service members.®? He also suggested three arcas
in which DOD resources would be particularly appropriate—
health care, infrastructure support, and youth training pro-
grams.* Though some were extremely critical of President
Clinton’s Rebuild America concept,* local communities across
the nation quickly lined up to receive benefits under the pro-
posed program.®*

In May 1993, the first CMCAP project was accomplished. a
joint effort between the State of Texas (through its Department
of Health) and the U.S. Army (including active Army. Armv
Reserve, and Texas Army National Guard assets) to provide
medical services for impovenished civilians.*® The Army. in its
after action reports, indicated that the “exercise was an excel-
lent training vehicle”™ and viewed projects of this tvpe as “valu-
able for both {the Army] and the nation.™® In analyzing the
lessons learned from this initial project, the Army also

36. See . Continuing the inheritance from the DADAP program, the CMCAP slso paid homage 1o the Posse Comitatus Act, noting that it should oot be “construed
as authorizing . . . the use of the armed torees for civilizn law enforcement purposes.” fd § 410e)(1).

n

37, See. ez Muessage, 071 2452 Feb 94, Commander, U.S. Army Forces Command (FORSCOM), 10 Dep'tof Army Headquarters, Washington, D C.. subject: Civil
Military Coeperative Acticn Prozrams (7 Feb. 1994) ("Request Depanimenial guidance concerning recurning initiatives for civil-military cooperative action. The

Civil-Military Cooperative Action Program was established by the Defense Authenzation Act of 1993

or any funding allocation from DOD for this program. .. .")

- FORSCOM 13 not aware of any current policy guidance

35, Sec lOUS.C. § 410(b)(1}. The statute did place some restrictions on the required DOD reguiations, bowever:

The regulations shall include the following:

(1 Rules governing the types of assistance that may be provided.

(2) Procedures governing the delivery of assistance that ensure, to the maximum extent practicable, that such assistance is provided in

conjunction with, rather than separate from, civilian efforts.

(3} Procedures for appropriate coordination with civihan officials to ensure that the assistance —

(A} meets 1 valid need; aod
(B} does not duplicate other available public services.

(4) Procedures for the provision of assistance in a manner thal does not compete with the private sector.
(5) Procedures to minimize the extent o which Depariment of Defense resources are applied exclusively 1o the program.
(6) Standards 10 ensure that assistance is provided . . . in 2 manner that is consistent with the military mission of the units of the armed

forces invelved 1n providing the assistance.

Id. § 410¢dX1).

59, Indeed. though a draift version of the regulations would be evenmally writien, completion of the formal version would not be accomplished before the CMCAP
was cventually replaced with the IRT program. However, the draft regulations for the CMCAP program would largely be recycled and finally formalized for the IRT
program. Sce infra notes 96-101 and accempanying text for a discussion of the development of DOD regulations for the IRT program.

60. See IRT Web Site, supra note 6.

61. See Clinton’s RAF Spury Questions, DaiLy Okeanoman, Dec. 7, 1992, at 8; William Petroski, Harkin Sees Opportunity in Clinton’s Rebuild Arierica Plan. Des

Momnes Rei., Nov. §, 1992,

6

o

2. See IRT Wb Site, supra note 6.
63. Seedd.

6. See Clinton's RAF Spurs (heestions, supra note 61.

63. See MTC. Bay Arva Rewdics for Clintan’s "Rebudd America™ Program, PR Newswine. Dec. [5, 1992 Petroski, supra note 61 Laura Placaecki. Cury Seeks
Clinton Task Force Money to Buldd Local Projects, Az, Reptsuc/Prioesix Gazerre, Jan. 20, 1993, a1 2N 1, Mantin Tolchin, Mayors Press Clinion on Promise o

Reburid Natton, NUY. Times, Jan. 23, 1993, at AlD.

66. See Letter, Offive of the Assistant Sccretary of the Army for Manpower and Reserve Alturs to Commander, U.S. Ammy Forces Command, subject: Support of
Texas Depastment of Health Request for Civil-Military Cooperative Action Program (19 Aue. 1993) (on file with author).

67. M.
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expressed its hope that the CMCAP process could be more for-
malized. and noted a need for policies that would standardize
the accomplishment of individual projects.® The call was obvi-
ously out for more specific DOD guidance on how to imple-
ment the CMCAP program beyond the broad congressional
guidelines.

Responding to this need, in June 1993 the Assistant Secre-
tary of Defense for Reserve Affairs (ASD-RA} established a
Directorate for Civil-Military Programs to coordinate with the
various components of DOD and (o provide guidelines for the
CMCAP program.” In quick order. the new directorate asked
the individual services to develop their own programs consis-
tent with the CMCAP concept, and also asked the two-star
chiefs of each service's Reserve component to serve as a Gen-
eral Officer Steering Commintee tor CMCAP.™ Finatly, the
directorate asked these same Reserve chiefs to appoint mem-
bers at the colonel and Navy captain level to scrve on a Senior
Working Group, which eventually met regularly from October
through December 1993 with the following verbatim tasks:

L. Looking at the armed forces’ past experi-
ence with civil-military projects. both
[within the United States and overseas];

2. Examining existing resources and capa-
bilities upon which we might capitalize;

3. Identitying parameters for new programs
based upon this information; and

3. Developing new ideas for potential pro-
grams through which our armed forces could
address domestic nceds while simulta-
neously enhancing readiness. The focus was
on quality, not quantity.™

68. Ser id.

The Senior Working Group eventually made recommendations
that would help DOD regulate the CMCAP program for the
next few years.™

In conjunction with the arnval of the CMCAP program, and
responding to the Directorate for Civil-Military Program’s call
for the individual services to establish their own programs con-
sistent with CMCAP. the Army and Marine Corps jointly pub-
lished identical manuals entitled Demestic Support
Operations.” Chapter 8 of these manuals, entitled Communiry
Assistance, paralleled the goals of the CMCAP program™ while
simultaneously providing more detailed guidance 1o units wish-
ing to undertake such projects.

By carty 1994, other CMCAP projects had been accom-
plished, and positive publicity followed the unus participating
inthem.” As aresult, requests for assistance began (o increase.
Despite such helpful developments as the guidelines provided
by the Senior Working Group and the Army’s and Marine
Corps’ domestic support operations manuals, the services
began to request even more formal guidance from DOD on how
to handle these new requests.™ Accordingly, in September
1994, DOD forwarded a draft directive and instruction on civil-
military programs to the individual services for comment; the
services in turn disseminated the draft document down the
chain of command for similar feedback.” At the same time,
DOD continued its internal assessment of the CMCAP pro-
gram, noting several improvements that could be implemented,
including:

Development of project selection criteria
which focus on training to guide the services
in establishing and implementing projects;

69. See IRT Web Site, supra note 6. Establishment of this directorate was eventually endorsed by the Deputy Secretary of Defense. See Memorundum from William
J. Petry. Deputy Secretary of Defense, to Assistant Secreary of Defease for Personnel and Readiness, subject: Civil-Military Cooperative Action Program (Nov. 16,
1993). Endorsement of the new directorate at the highest levels of DOD was ene of the recommendations of the Sentor Working Group., which would scon follow

eslablisiment of the directorate. See infra notes 71-72 and accompanying text.
70. See IRT Web Site, supra note &
71. id.

72, Seeid

73, Issued jointly as U.S. Der'T 6F Aryy, FieLo Masual 100-19, Dovestic Suprort Orerations (1 July 1993) [hereinatter FM 100-19] and U.S. Marmie Conres, Fueer
Magine Force MastaL 7-10, Domesic Suerort Oreranions (1 July 1993) [hereinafter EMEM 7-10]. Readers should note that FM 100-19 and FMEM 7-10 are still
in cffect as of this writing and serve as valuable resources for units wishing 1o pursue IRT projucts.

74, "Community assistance actvities . . . positively influence public opinion . . . while also enbancing the combar readiness of the organization.” Id. at 8- 1.

75. See. v.g.. Bob Haas, Arny Mission: Medicine, USA Tepay, Mar, 11, 1994

76. See. ¢.g. Message. 0713432 Feb 94, Commander, U 8. Army Forces Command (FORSCOM), 10 Dep’tof Army Headguarters, Washington. D.C | subject: Civil
Military Cooperative Action Programs (7 Feb. 1994} (“Request Depantmentat guidance concerning recurnng initiatives for civil-mlitary cooperative action. The
Cavil-Military Cooperative Action Program was estahlisbed by the Defense Authorization Act of 1993, .. . FORSCOM 13 not aware of any current policy guidance

or any funding allocation from DOD for this program .. ...

77. See Memorandum from Office of the Assistant Sceretary of the Army for Manpower and Reserve Affairs 1o Military Services, subject: Draft Direetive and

Inslruction on Civil-Military Programs) (3 Sept. 1994).
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[dlevelopment of a business case 1o establish
[CMCAP] projects as an alternative and
enhancement to regular training activities;
{d]evelopment of performance measures (o
measure success; and [i[dentification of
information requirements for program over-
sight, resource stewardship. and reporting
responsibilities.™

With these improvements, DOD hoped that *{tjhe services
[would} have uniform guidelines in selecting, planning, execut-
ing, and evaluating [CMCAP} programs, leading to enhanced
readiness.””® Notwithstanding these efforts to standardize and
improve the efficiency of the program, imminent political
developments—most notably the Congressional elections of
1994-—would scon bring an end to CMCAP.

The Innovative Readiness Training (IRT) Program
The Arrival of 10 11.5.C. § 2012

Despite the noble goals of the CMCAP program, a major
shorcoming in its basic premise began to emerge. While the
statute establishing CMCAP “required DOD to ensure that it
provided the assistance in a manner consistent with the military
mission of the units involved, the statute did not require an
assessment of the training value of providing the assistance.”*®
As a result, CMCAP proved to be controversial, with both mul-
itary and civilian commentators questioning the propriety of the

[T]he program weakens the armed forces by
diverting time und training to social do-good
that 1s none of the military's function . . . .

By relying on military institutions to
perform welfare functions, the administra-
tion is not only trying to sneak the welfare
state into the armed services but also is trying
to use the armed services to import a military
structure into the civilian welfare state. The
program is thus more appropriate to the
regime of North Korea than to a constitu-
tional democracy, and for that reason alone it
ought to be abolished ¥ N

[n 1994, the Republican Party took control of both houses of
Congress, and the growing criticism of the CMCAP program
began to find sympathy among the new leaders in the
legislature.® By the spring of 1995, a house committee vote
threatened to kill the entire CMCAP program.® Responding to
this threat, Assistant Secretary of Defense Deborah Lee wrote
letters to each of the armed services urging support for the
CMCAP program.® Her comments included the following: “1
am committed to civil-military programs because | know how
effective they arc -wc are fulfilling a commitment to help
‘rebuild America” and encourage public service but most
importantly we are providing our military personnel valuable
‘hands on’ training opportunities that enhance
readiness.”™® The original champion of CMCAP, Senator

entire program.®’ One pundit neatly summed up the harsh crit- Nunn, also rose in defense of the program by making comments
icism: before the Senate.’” Other senators, especially those whose
constituents ostensibly benefited the most from CMCAP

8. THe Assistant Sccrerary ofF DEresse (Reserve Arrars), ULS. Der'T oF DEFENSE, STRATEGIC ASSESSMENT OF THE CIviL-MiILiTARY COOPERATIVE ACTION PROGRAM
(nd), availubic ar http:/fwww.c3i.0sd. mil/bpribpreds3402 him.,

9. Id

80. GAQO Lerrer Rer. No. GAQ/NSAID-98-84. Crvie MiuTary ProGrAMS: STRONGER OVERSIGHT OF THE InNovaTIVE READNESS PROGRAM NEEDED FOR BETTER CoM-

pLIANCE (Mar. 12, 1998}, available ar hup:/fwww. fas org/man/gacinsiad93084 . him . The primary motivation behind the CMCAP program is perhaps illustrated by
the placement of 10 U.S.C. § 410 under a chapter entitled "Humanitirian and Other Assistance”

81, Ser.e.g.. Chores for the US. Army?, Wasn. Times, May 28, 1993, at B2, Davis, supra note 4, at 74, Dunlap. supra note 4, at 359,

82. Chores for the U.S. Army?, supra note §1.

83. The debate over the CMCAP program appears 1o be part of a wider politcal debate over the proper role of the military that ook place in 1995-96. The wider
debale examined such issues as the use of the militsry for drug interdiction, with presidential cundidate Bob Dole pledging an increase in the use of the armed services
in the war on drugs and the vsce of toeps for border patrol, and presidential candidate Lanar Alexander calling for the creation of a new branch of the armed forees
that would replace the Iimmigration and Nalturalization Scrvice and the Border Patrol, see Matthew Carlten Hammond, The Posse Comitatus Act: A Principle in Need
af Renewad, 75 Wasn. UL.Q. 953, 954 (1997). A particularly sticky issue arose with the DOD joint task force for the 1996 Olympics in Atlanta.  Approximately
13,000 roops were deploved for the Olympics a1 2 cost lo taxpayers of 351 mullion. See John J. Fialka, Join the Army to See the World: Drive Athletes Around Atlanta,
WaLl ST. )., June 12, 1996, at BL. Not all of the lroops were used for security purposes; seme were used for such mundane tasks as watering ficld-hockey arenas and
driving buses, which led Senator tohn MeCain (Republican-Anzona) to call the assignments “demeaning and degrading”™ o the boops. fd. | yee alse Business, Capitol
Hill Question Military's Role 1n Olympics, Der Weex, July 22, 1996, Newspaper editonials around the nation were generally very critical of the role played by the
military 1 the 1996 Olympics. See, e.g., Adania Storm, Ricuvosp Tides-Dispatcin, June 24, 1996, at A6 Olympie Persennel Carrwers, 51, PETERSBURG Timus.
May 23, 1996, at 14A. Understanding, this wider debate may shed light on the political developments that gave rise to the current [RT program.

84, See Chores Jor the US. Amny? . supra nole 81,

B3. Seeid.
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projects. also spoke up in vehement support to continue the pro-
gram.™

Despite the outcry from these sources, other highly
respected political leaders soon expressed concerns about the
CMCAP program. Among them was Senator John McCain,
who stated the following in remarks to the Senate supporting
modification of CMCAP:

[ am concerned when scarce defense dollars
are earmarked for these programs that do not
significantly enhance national security . . .. 1
urge the Department of Defense to refrain
from requesting tfunds for these programs in
the future since there are so many more
pressing military requirements that continue
to go unfunded. It is my hope that these pro-
grams will continue to provide valuable ser-
vices to local communities using funds that
are more appropriate Lo their mission.®

Eventually, the Senate Armed Services Committee (SASC),
in hammering out the DOD budget for Fiscal Year 1996,
addressed the growing debate over the CMCAP program.
Instead of initially proposing a complete end to the CMCAP
program, however, the SASC merely proposed modifications
such as restricting the program to the Reserve components,
eliminating lederal agency labor unions trom participation in
the advisory councils, and removing management of the pro-
gram from the ASD-RA.™ Even these proposed amendments
were the subject of intense discussion in the Senate” Eventu-
ally, as part of the National Defense Authorization Act for Fis-
cal Year 1996, Congress passed a compromise measure
abolishing the CMCAP program by repealing 10 US.C. §410

86. Id

and replacing «f with [0 U.S.C. § 2012, the Innovauve Readi-
ness Training (IRT) program.

Implementation of 10 U.5.C. § 2012 and the Accompanying
Regulatory Guidelines

The biggest change trom the CMCAP to the IRT program
was a new requirement that any civil-military project must first
and foremost involve a strong relationship to military training,
a topic that will be revisited in greater detail in the next section
of this article. Two other mandates in the IRT enabling statute
quickly became evident as well. The first was a termination of
tunding for a centralized office dealing with civil-military pro-
arams within the Office of the ASD-RA.” This would mean an
end to the formal Directorate of Civil-Military Programs that
had attempted to formulate policies tor the CMCAP program.™
In conjunction with the demise of a central supervision and pol-
icy-making office, the enabling statute mandated that “'[t]he
Secretary of Defense . . . prescribe regulations governing the
provision of assistance” under the IRT program. Congress
placed restrictions on these future regulations much as it had
done with the CMCAP program.™

The regulation which sprang from this mandate, DOD
Directive 1100.20, assigned the ASD-RA the responsibility to,
among other things, *'[d]evelop. coordinale, and oversee the
implementation of DOD Policy for IRT activities conducted
under [10 U.5.C. § 2012,] . . . [s]erve as focal point for afl IRT
activities[. and] . . . {mjonitor RT activities.'"™ Despite this
delegation, the regulation also sought to guide military organi-
zalions entering into projects with civilian organizations under
10 U.S5.C. § 2012 and established specific processes to ensure
the projects would be in conformity with the statute.” The ree-

87. See 141 Cosa. Rec. 511557 {duly ed. Aug. 5, 1995) (staternent of Sen. Nunn) [bereinafter Sen. Nunn 1995 Statement].

88. Ser 141 Covng. Rec. E1745 (daily ed. Sepl. 8. 1993) (statement of Sen. Johnson) (noting the benefits of CMCAP to Indian reservations within Senator Johnson's

home state of South Dakota).

89 141 Cosa. Rec. S11557 (daly ed. Aug. 5, 1993) (statement of Sen. McCain).

90. See 141 Cong. Rec. S11557 (sizternent of Sen. Nunn).
91, See id

92. Pub. L. No. [04-106, § 572(2){1), 110 S1at. 353 (1996).

93. This provision docs not appear in the codified version of the IRT statute. 1t may be found by referencing the oniginal session law, Pub. L. No. 104-1006, § 574,
P10 S1at. 356 (1996), or by reading the notes following 10 U.8.C. § 2012 in an annotated version of the 1.5, Code. The exact language of this provision is as follows:

No funds may be obligated or expended after the date of the enactment of this Act (1) for the office that as of the date of the eraciment of this
Act s designated, within the Office of the Assistant Seerewary of Defense for Reserve Affairs, as the Office of Civil-Military Programs, or (2)
Tor any other entity within the Office of the Sceretary of Defense that has an exclusive or principle mission of providing centalized direction

for activitics under section 2012 or title 10, United Stawes Code . ..

10U S.C.5. § 2012 (20001 (Hislory; Ancillary Laws and Directives).

94, This is not to say that civil-military programs do not get high-level supervision. A two-swir general is sull listed as the supervisor of these programs. See U S
Air Foree, Biographies, at btip/iwww.af milnews/biographies/andrews _je.html {last visited July 16, 2001) (biography of Major General James E. Andrews, USAF).
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ulation also required the ndividual "Secretaries of the Military funds spent on the program, it does not know

Departments”™ to “[pjromulgate guidance consistent with the the full cost of the program because the ser-
policies and guidance provided within [DOD Directive vices and components do not capture these
1160.20.1°% Responding to this requirement, the Air Force costs, which are absorbed from their own
published its own internal IRT regulation on 1 March 1999.% appropriations.'™

The Navy followed with its internal IRT regulation on 4
November 1999.® Finally, the Army published its internal
guidelines on 28 March 2000,' The GAO report also criticized DOD Directive 1100.20 for
tailing to provide additional guidance for military organizations
to use in meeting the statutory requirement that the provision of

Despite the seemingly positive developments that began to i . S . . .
assistance not result in a significant increase in the cost of the

i . e T A1 e e i T
unfold to]lowmg_pa_\sagt. of § 2012, Congress once again began training.’® Finally, the report noted thal in some cases individ-
to amend the entire program. In November 1997, as part of the ual IRT tasks were not related to military specialties: thus. it
National Defense Authorization Act for Fiscal Year 1998, Con- aopeared that the zoal of completi bé ptcc !:s uls:\
gress tasked the General Accounting Office (GAQ) with p.p\e..u & ‘p.e |ngafpr0'jlic somg “.“"’S,“‘"’
reviewing the IRT program.'” The GAO’s final report was not priority over the goal of providing valid military training.
flattering.'® For example. it concluded that:

Congress was not the only body doing follow-up reviews of

DOD does not know the full extent and the IRT program. For example, the Army Internal Review
nature of the [IRT] Program because some Office conducted tts own audit of the Army IRT program in Fis-
project information is not consistently com- cal Year 1998."" The findings of this audit were also critical,
piled and reported. Furthermore, although noting “cost over runs and disallowed charges totaling over
DOD knows the amount of supplemental $63,000."'% The Army auditors made recommendations aimed

95. Actually, the IRT regulatery restrictions enacted by Congress were virtually wentical to the carlier CMCAP restriclions. See supra tote 58 and accompanying
wxt. The only differences being that first, while the CMCAP statute requited regulations with “{pjrocedures to mittimize the extent o which Department of Defense
resources are applicd exclusively to the program,” the IRT statute required regulatons with “{plrocedures to ensure that Department of Defense resonrces are not
applied exclusively to the program receiving the assistznce.” and second, because the IRT statule conined a scparale provision requining a direct ok to valid mulitary
raiping. it skipped the CMCAP requirement that future regulations would ioclude “(s]andards to ensure that assistance is provided . . . in a maaner that is coosistent
with the military mission™ of the units providing the assistance. Compare 10 U.S.C. § 410 (199%) (repealed 1996) with 10 U.S.C. § 201 240 (20007 {emphasis added).

96. DOD Dir. 1100.20. supra note 5, at 6.

97. See GAO Letrer Rep. No. GAG/NSAID-98-84, Civit MuaTary PROGRAMs: STRONGER OVERSIGHT OF THE INNOVATIVE READINESS PROGRAM NeEDED FOR BETTER
Cospriance (Mar. |2, 1998), avaiiable ar hip:/#www.fas org/man/gacs/nsiad 98084 htm

98. DOD Dy 1100 20. supra note 5, a1 7.

99, See U.S. Der'T o AR Forck, [nsTa. 36-2250, Crvie-MiLmary Isvovanive Reapisess Traoang (IRT) (1 Mar, 1999) thereinafier AF1 36-2250).

100. See U.S. DEr't or Navy, Ciitk ofF NavaL OveraTions Instr, 15711, InnovaTive REaDiness TRarsmG (JRT) iv SupporT oF ELiGIBLE ORGANZZATIONS AND ACTIVITIES
OuTs1DE THE DEPARTHENT oF DEFENSE (4 Nov. 1999) [hercinafter OPNAVINST [571.1]. This regulation appiies only to the Navy, and not to the Marine Corps. Readers

should note that the Marine Corps had earlier published FMEM 7-10, which dealt with civil-military programs. This manual 1s still in cffect and serves as the Marine
Corps’ intemal guidance. See supra note 73 and accompanying fext.

10). Memorandum from the Office of the Assistnt Secretary of the Army for Manpower and Reserve Affairs, subject: Innovative Readiness Training (IRT) (28 Mar.
2000) (hereinafter Army IRT Policy Memorandum|. Readers should note that the Air Force, Navy. and Anmy internal guidelines are all available at the [RT Web Site.
supra note 6. As a final note on the individual service regulations, DOD Directive 11(42.20 itself notes that the IRT program also "applies to . . . the Coast Guard, by
agreement with the Department of Transporiation, when it is not operating as a Military Service in the Department of the Navy.” See DOD Dix 1100.20, supra note
5, at 2.

[02. Sev Pub. L. No. 103-35, § 395, 111 Star. 1765 (1997).

103. See GAO Lerter Rer. No. GAO/NSAID-98-84, Civi, MiLmary ProGrRams: STRongeER OVERSIGHT OF THE [NNovaTIvE READMESS PROGRAM NEEDID FOR BETTER
Compriance (Mar. 12, 1998}, available at hup/iwww.fas. org/man/gac/nsiad98084 him .

104, Jd.

103. Sev id.

100. Sev id.

107. See OFFICE OF TRE ASSISTANT SECRETARY OF THE ArMY, Financial ManacesiesT anp COMPIROLLER, Syneesis or SIGNInCasT InTErvaL REview Rerorts FY98—

YorUME 11, ArMy InTeznaL Review: [sovaTive REaDINESS TrRaving (nd). avatfable ar iup:fiwww.asafm.army.miliir/synopsis/ fyOR/fy98svav 2 him (last visited Aug.
17, 1999},
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at “assistfing] local command[s) in tracking authorized
expenses and improving overall project management.”™

In response to these revelations, the ASD-RA issued two
memorandums attempting to provide additional IRT guidance
o the military services—particularly in the areas of funding,
cligible civilian organizations, and training issues.””? This was
not the end of the matter, however, for Congress also responded
w the GAO report by amending 10 U.S.C. § 2012 on 17 Octo-
ber 1998."" The amendment added a new section to the IRT
statute requiring such measures as after-action reports on all
projects, formal certification that each project “would not result
in a significant increase in the cost of training,”’’? and more
stringent cost accounuing. N

Understanding the IRT Statutory and Regulatory
Guidelines: A Practical Guide for Commanders
and Attorneys

Despite the sometimes hectic pace of changes to civil-mili-
tary programs in general, and the current [RT program in par-
ticular, the program has enjoved some great successes. Military
units acress the country have participated in projects that have

imvolved extended "umbrella™ projects that have stretched over
several years and have involved cooperation with other military
services, as well as other government agencies. Examples
include Operation Walking Shield,"* Coastal America.’"* and
Operation Alaskan Road "'

Despite the wonderful opportunities offered by these
projects. weeding through the IRT statutory and regulatory
guidelines can be a daunting task, especially when one consid-
ers the many changes the program has undergone. Most mili-
tary attorneys are unfamiliar with the legal guidelines that
govern the program, yet often find themselves having to tackle
a legal review of an [RT project on short notice. Add to this the
high level of political interest in such projects,""” and military
attorneys face a tough burden. Mastering the complex legal
guidelines ts therefore critical to an assessment of a particular
IRT project. This can be simplified by boiling the IRT legal
issues down to fourteen questions that commanders and taw-
yers should consider when reviewing the propriety of IRT
projects. Most of these fourteen issues are addressed in the [RT
statute or governing regulations, while a few of them concern
basic legal concepts that should not be ignored. By properly
addressing these questions, commanders and their supporting
attorneys can ensure that [RT projects will survive later scru-

garnered overwhelmingly positive publicity in local, national, tny.
and internal media outlets.'? Some of these projects have

108. Id.
109. 1d

110. Ser Mcemerandums, Assistant Secretary of Defense for Reserve Affairs, subject: Policy Memorandum for Department of Defense (DOD) [nnovative Readiness
Training (DOD Dir. 1100.20, “Suppert and Services for Eligible Organizations Qutside the Department of Defense™) (21 Aug. 1998 and 13 July 1999) [bereinafter
ASD-RA IRT Policy Memorandum No. 1 and ASD-RA IRT Policy Memorandum No. 2], avadable ar IRT Web Site, supra note 6.

111, See Pub. L. No. 105-261, § 525(b). 112 Star. 2004 (1998).
112, 10 U.S.C. § 2012(5)¢3) (2000}

113. See, v, Just in Time for Holiday: Caoperaiive Effort Brings Safe Warer Supply 1o Brundage Colonia, Dec. 21, 1998 (press release from the Texas Natural
Resource Conservation Commisston), availabie at hitp:iwww.tnrec. state. . .us/exec/media/press/ 1 2-98brundzge . biml; Kozaryn, supra note 6; Licutenant Don Mar-
cont, Naval Reserve Seabees Deploy 1o Alaska for Readiness Training, NavaL ReservisT News, Oct. 1999, al 5; Marines Find Unrelenting Foe in Island Road Hur-
dles, Axcrorace Daiy News, Aug. 11, 1998 {Associated Press refease). available at hitp:/wwwadn.comdstories T9808 1163 html: Licutenant Colenel Randy
Pullen, Demtal and Veterinarian Teams at Work, Tue Ovncer, Oct. 1999, at 56. Reservists Train Wiile Building Low-fncome Housing, A.F News, Sept. 18, 2000.
available ar Brip/www.al mil/news/Sep2000/n20000913_001430.hunt.

114. Conceived and developed by the Walking Shicld American Indian Socicty for helping to imprave the quality of life among Native American people who live on
our naticn’s Indian reservaticns, while at the same time providing impertant military training for military Reserve personnel who are involved with the program. See
iRT Web Site, supra note 6 (containing informanoa abeut this and other umbrella projects).

115. Provides a forum for interageney collaborative action and @ mechanism to facilitate regional aciion plans o protwct, preserve, and restore the nation's couastal
living resources. See id. For further informaticn about the Ceastal America program, please visit the websile dedicated to this program at hirp:/fwww.coastalamer-
ica gov/iextirthimi.

116. A joint military and community project in the state of Alaska to construct a fourteen-mile road on Anactte Island linking the town of Metlakatla to the north side
of the 1sland. See [RT Website, supra note 6.

117. Foruexample, in 1999, the city of New York requested IRT medical support for the New York City Marathon. The letter requesting support was personally signed
by Mayor Rudolph Ginliam See Letter, New York Mayer Rudolph Giuliani to Major General William J. Collins, Commanding General, 77th Regional Support Com-
mand {Aug. 16. 1999} (on file with author). Alse in 1999, DOD [RT participation in the Depantment of Veterans Affairs (VA) White House Millennium Project—a
year-long effort 1o provide medical care and other services 1o homeless veterans—was largely initiated by an exchange of tetters between the VA'S Assistant Secretary
for Public and Intergovernmental Affairs and the ASD-RA. See Letter. Mr. John Hanson, Assistant Secretary of Veterans Affairs for Public and Intergovernmental
Affairs, (0 Mr. Charles Cragin, Assistant Sceretary of Defense for Reserve Affairs (Aug. 19, 19999, and Mr. Cragin’s Reply Letter (Aug. 31, 1999),
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i Have You Consulted the Proper Legal Gridelines?

Whenever conducting a review of a proposed [RT project, it
15 imperative to consult the controlling legal authorities up
front. The starting point should always be the IRT enabling
statute, 10U .5.C. § 2012, followed by DOD Directive [100.20,
Along with this directive, it is important to consult the addi-
tional DOD-level guidance provided in the two policy memo-
randums issued by ASD-RA.'Y Finally, judge advocates
should look to their individual service’s regulations dealing
with [RT."" All of these. with the exception of FM [00-19 and
FMFM 7-10, are available on the DOD IRT Website.'*®

2. Isthe chuestmg\Or,ganizarion Eligible for IRT Support?

Section 2012(e) of the IRT statute is quite clear on which
outside entities are cligible for IRT support, stating:

The following organizations and activities
are eligible for assistance . . . :

{ 1) Any Federal, regional. State, or local gov-
emment entity.

(2} Youth and charitable organizations speci-
fied in section 508 of title 32. [The cligible
youth and charitable organizations listed in
32 U.S.C. 508(d) are:

(a) The Boy Scouts of America.

(b} The Girl Scouts of America.

{c} The Boys Clubs of America

(d) The Girls Clubs of America.

{e) The Young Men's Christian
Association.

(f) The Young Women's Chris-
tian Association.

{g) The Civil Air Patrol.

{h) The United States Olympic
Committee.

118. See supra note |10 and accompanying text.

(11 The Special Olvimpics.

(j) The Campfire Boys.

(k) The Campfire Girls.

(1) The 4-H Club.

(m) The Police Athletic League.)

(3} Any other entity as may be approved by
the Secretary of Defense on a case-by-case
basis.'™

A few notes about these categories are in order. The first cat-
egory listed broadly allows support to any government entity in
the nation. The second category incorporates by reference a
sinilar statute applying to the National Guard. Organizations
falling under the first or second categornies need only submit the
formal request for assistance noted below. If an organization
does not fit into the first or second category, the third category
allows other entities to request IRT support on a case-by case
basts. Any requesting organization or activity, regardless of
category, should forward a formal request on official letterhead
paper, signed by a responsible official of that oreanization, to
the military unit that the support is requested from.'** Requests
for support under the third category must be forwarded with the
IRT packet to the Office of the Assistant Secretary of
Defense.'® and must be accompanied by a copy of the request-
ing organization's bylaws, and evidence of the organization's
non-profit tax status; tax documents that are more than ten years
old must have a recertification letter as well !>

As a final note, when tackling any IRT project, the military
unit invelved must cnsure that "[rlesources of the Military
Departments are not applied exclusively to the program receiv-
ing the assistance, and that neither endorsement nor preferential
treatment is given to any non-Federal entity as provided in (the
Joint Ethics Regularion,] DoD 5500.7-R."** This would pre-
clude, for instance, the use of the participating military unit's
name in advertising a non-profit cause for which IRT support
was provided.

119. See Army IRT Policy Memaorandum, supra note 101; FM 100-19, supra note 73, ¢h. 8 (Army); AF1 36-2250, supra note 99 (Air Force); OPNAVINST [571.0.

supra note 100 (Navy), FMPM 7-10, supra note 73, ch. 8 (Marine Corps).

120. IRT Web Site, supra note 0. Field Manual 100-19 and FMFM7-10 are available at hup-ftwww.adtdl army. mil/egi-bin/atdl.di{m/ 100-19/6m 10019. him.

P21, 10 U.S.C. § 2012¢v) (2000).

122, Seeid. § 2012(c)( 1y DOD Dir. 110020, supra note 3, at 3; IRT Web Site. supra note 6. "Responsible official” is defined as “an individual authorized 10 epresent
the ergamzation or activity regarding the malter of assistance to be provided.™ DOD Dk 1100.20, supra note 3, at 3-4.

123, The authonty t approve these reguests on a case-by case basis has been delegated from the Secretary of Defense 1o the Under Secretary of Defense for Personnet
and Readiness (LSD{P&R)). and from USD(P&R) 1o the ASD-RA. See DOD Dw. 110020, supra ncte 5. at 6. 11.

124. See ASD-RA LRT Poiicy Memorandum No. 2. supra note |10

125. DOD D L1020, supra note 5, at 5.
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3. ds the IRT Project Geographicaily Locared ara Sire Elivible
Jfor IRT Support?

There are two sub-issues here.  First, DOD Direcrive
1100.20 strictly limits [RT projects to the following geographic
areas: “'[Tihe United States, its territories and possessions, and
the Commonwealth of Puerto Rico.”*® This would preclude
IRT projects conducted while on deployment to foreign nations,
though other programs might very well be able to accomplish
the same thing.!'” Second. the definition of IRT from this same
directive states that [RT projects must be conducted “off base in
the civitian community.”'® This would presumably curb. for
example, the building of a war memorial on a military base for
a veterans organization or the provision of medical services to
civilians using on-base facilities.

4. Does the Project Sufficiently Invelve a Link 10 Military
Training?

This is perhaps the most important lcgal restriction of all, for
Congress took great efforts to ensure the link between valid
training and the conduct of civil-military projects when it
enacted the IRT statute, plainly stating that IRT projects may be
pursued only if “the provision of such assistance is incidental
to military training.”'** In this regard, 10 U.S.C. § 2012 is quite
specific on what constitutes a lepal fulfillment of the training
function. The project must:'®

126. Id. a1 3.

127. See infra notes 169-74 and accompanying text.
128. DOD Dir. 110020, supra note 5, at 12.

129. 10 U.S.C. § 2012(ap2) (2000).

130. Seed. § 2012(d): DOD Dire 110020, supra note 5, a1 4.

A. lnvolve valid military traiming.  In the
cuse of assistance by an entire unit, the
project must accomplish valid unit training
requirements. In the case of assistance by an
individual [service member], the tasks must
be directly related to the specific military
occupational specialty of the member, '™

B. Not adversely affect the quality of the
military training.'"

C. Not result in a significant increase in the
cost of training.'®

Again, a few comments are necessary. First, the requircment
of valid unit training “does not apply in a case in which the
assistance to be provided consists primarily of military man-
power and the tofal amount of such assistance in the case of a
particular project does not exceed 100 man-hours."'** In such
cases. most manpower requests will be met by “volunteers, and
... any assistance other than manpower will be extremely lim-
tted. Government vehicles may be used [in these particular
instances], but only to provide transportation of personnel to
and from the work site. The use of Government aircraft [in
these particular instances) is prohibited.”™

Second, the potential for adverse affect on the quality of mil-
itary training s largely a common sense issue. Units should not

131, 10 U.S.C. 8 2012(d){A@)-(iiy; DOD Dwr. 1100.20, supra note 5, a1 4. The lunguage of 10 U.S.C. § 2012 is relatively vague in defining military training, and the
services have sometimes struggled to determine what consttutes valid training when it comes to IRT projects. Both the DOD regulations and individual service reg-
ulations may provide further explanation. For example, DOE Directive 1100.20 defines “malitary training” as “[t}he instruction of personne! 1o ¢nhance their capacity
to perform specific mulituy tunctions and tasks; the exercise of one or maore military units conducted 1o enhance their combat readiness; and the instruction and applied
exercises tor Lthe acquisition and retention of skills, koowledge, aod aniludes required to accomplish military tasks.” DOD Dw. 1100.20, supra aote S, at 12, This
definiton should suffice for unit projects, as all of the services rely on this broad definition and repeat the DOD guidance that unit projects must accomplish “valid
unit raimng requirements.” See supra notes 99-101 and accompanying text. Non-Army units and personnet should note, however, that 20D Directive 1130.20 and
other DOD guidance—perhaps reflecung the Army ongins of the FRT program by using Army-centric language—semetimes refer 1o the “Mission-Essental Task”
when denning valid unit waining. Though this erm is not regularly used in all of the military services, DOD Directive 100,20 defines the Mission-Essential Task as
“{a] collective task in which an organization mast be proficient to accomplish an appropriate portion of i wartime mission(s).” DOD Dix. 1100.20, supra note . at
13.

In the case of IRT assistance by an individual service member, the defintions must necessarily be more service-specific. The DOD Directive 1100 20—again using
Army-centric language—states that assistance by an individual service member maost “involve tasks directly related to the specific military eccupational specialty
[MOS] of the member.” Id. atd. For Army and Marine Corps persoonel, this would entail raining within the MOS. See Atmy IRT Policy Memorandum, supra nole
101 FM 100-19, supra note 73; FMEM 7-10, supra note 73, For Air Force personnel, this would entail traiming within the Air Force Specialty Code (AFSC) of the
member. See AFL36-2230, sapra note 99, a1 2. For Navy personnel. this would wnvolve training related to the member’s Naval Officer Billet Classification (NOBCH
or Navy Enlisted Classification (NEC). See OPNAVINST 1371 1. supra now 100, ar 3.

132, 10 L.S.C.§ 201 2(dXB).
133, Jd § 200 2(d3 Oy

134. 7d § 2012(¢)2); DOD Dir. 1100.20, supra sote 5. at 4.
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irade military training such as participation in war games for a
lower quality of training in the civiban community. The Army
has given some wise advice along the same lines in its internal
IRT regulations: “Commanders must ensure that IRT does not
result in task over-training” through repetitiveness.''®

Finally, Congress has taken the requirement that IRT
projects not result in a significant increase i the cost of training
so seriously that it now requires each military unit requesting to
participate in a particular project to “include an analysis and
certification that the propesed project not result in a significant
increase in the cost of training.™¥ Neither § 2012 nor DOD
Directive 1100.20 explain what constitutes a “significant
increase,”* but the comprehensive approach taken by the
Navy may be of assistance. Whilc DOD merely requires the
signature of a flag or general officer certifying that the project
will not result in a stgnificant increase in the cost of training,'*®
the Navy requires each unit submitting an IRT request to
include a detailed cost analysis, providing a template for this
report.™® The Navy report requires a detailed comparison of
“training costs” (the Navy's cost if it completed the project
without the shared participation of the requesting crganization)
with “projected project costs” (the Navy's cost with the shared
participation of the requesting organization) to arrive at a *'sav-
ings incurred” figure.™!

5. Is Your Unit the Proper One To Accomplish the Project?

Although any military unit is theoretically capable of per-
forming an IRT project, DOD Direcrive 1100.20 has narrowed

135. DOD Duw. 1100.20, supra note 5, at 4.
136. Army IRT Policy Memorandum, supra note 104

137. 10 U.S.C. § 2012(%3).

the recommended types of units, again through the use of
Army-centric language: “IRT activities . . . shall be accom-
plished primarily by combat service support (CSS) units, com-
bat support (CS) units, and personnel primarily in the areas of
healthcare services, general engineering, and infrastructure
support and assistance.”™ The individual service regulations
largely echo this language, though the Air Force and Navy
guidelines understandably do not use the Army concepis of
CSS and CS. Though the DOD guidance clearly opens the pos-
sibitiry that purely combal units may participate in IRT projects,
the chosen language probably retlects the reality that it would
be difficult for combat units to perform valid military training
in the civilian community.

Ewven if a unit determines that it can conduct valid mifitary
training, it may not always be the best unit to conduct the par-
ticular project. In these cases, awareness of other units in the
geographic area—regardless of military service—is a valuable
100l in deciding how 10 best support IRT requests. ™

6. Have You Ensured that Your Unit Will Not Be Competing
Against Private Businesses by Participaring in the Project?

The IRT enabling statute and implementing regulations take
greal pains to ensure that the military will avoid competition
with the private sector when performing IRT, even characteriz-
ing this goal as a “national policy.™'* In short, IRT may be
accomplished only when “the assistance is not reasonably
available from a commercial entity™** and [d]oes not dupli-

138. This was a crticism of the GAQ in its 1998 review of the IRT program. See GAQ LetTer Rep. No. GAOD/NSAID-98-84, CiviL MiLmary ProGrRAMS: STRONGER
OvERSIGHT oF THE INnovaTiveE REapivess ProGRav NEEDED For BerTer Comruance (Mar. 12, 1998), available at hitp/fwww.fas.org/man/gao/nsiad98084 . him

139. See QASD-RA IRT Policy Memorandum No. 2, supra note 110.
140. See OPNAVINST 15711, supra note 100, at encls. 2 and 3.

14l. Seeid. atencl. 3.

142. DOD Dig. 1100.20, supra note 5, at 3 (emphasis added). For non-Army units, the DOD Direcrive 1700.20 defines 88 and CS in further detail:

Combat Service Support (CS58). The essennal capabiliucs, functions, activities, and tisks necessary to sustain all elements of operating forces
in theater at afl levels of war. Witkuo the individual and theater logislic systems. it includes, but is not limited to. that support rendered by Service
forces in ensunng the aspects of supply, maintenanee, transportauon, health services, and other services required by civilian and ground combat
troops 1o permit those units to accomplish their missions in combat. CSS encompasses those activities at all levels of war that produce sustain-

ment to all opurating forees on the batllefield.

Combat Support {C5). Fire support and operalional assistance provided to combat elemwents. €3 includes anslery, engineer, mulitary police,

siynai and militry intelligence support.

Id at1l.

143, See infra notes 173-77 and accompany g lext discussing coordinalion with other military services and government agencics.

144. DOD Dir. [100.20, vupra note 5, at 3.
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cate other public sector support or services available within the
locale, State. or region where the assistance will occur.”™'*®
When these concerns are present, a unit has two methods of
cnsuring that no competition problems exist. First, {0 U.S.C. §
2012(c)2) states that, even if the IRT services are available
from a commercial entity, the project may still be pursued if
“the official submitting the request for assistance certifies that
the commercial entity that would otherwise provide such ser-
vices has agreed to the provision of such services by the armed
forces.” An even better assurance would be the inclusion of
statements from any business entity that might normally place
bids on the particular project, as well as stalements {rom inter-
ested labor unions, that they have no objection to military
involvement in the IRT project. A second method ol ensuring
that no competition problem exists comes from DOD Directive
1100.20. which states, “The determination of reasonable avail-
ability of assistance from a commercial entity may take into
account whether the requesting organization or activity would
be able, financially or otherwise, to address the specific civic or
community need(s) without the assistance of the Armed
Forces.”' A detailed statement along these lines from the
requesting organization should suffice in making this determi-
nation. Of course, the use of both of these methods in the same
request would address the competition issue even more deci-
sively.

7. Does the Project Abtde by All Other Laws and Regulations
Beyond the IRT Legal Guidelines?

The IRT program is not to be “construed as authorizing . . .
the use of Department of Defense personnel or resources for
any program, project, or activity that is prohibited by law.""*#
At times, the statute and the implementing regulations are even
more specific on the types of laws that must be adhered 1o when
performing IRT, particularly those dealing with “the use of the
armed forces for civilian law enforcement purposes or for

145. 10 U.S.C. § 2012(c}(2) (2000).
i46. DOD Dik. 1100.20, supra notwe 5, at 5.
147 1d 4.

143. O US.C.§ 201200

response to natural or manmade disasters.”™* In addition o
statutes, DOD Direcrive 10020 warns that the military ser-
vices may conduct [RT projects only when they “conform to . .
. other applicable Military Department-level instructions, regu-
lations, or policies.”™ Some military regulations make special
mention of the IRT program. such as the DOD Joint Ethics Reg-
ulation.'™ For these reasons, it is vital that an attorney (or per-
haps several attorneys within the same military office, such as
the operational law attorney, the environmental law attorney,
and the ethics counselor) review proposed IRT projects o
ensure that other legal restrictions are not contravened,

Two particularly troublesome areas are IRT projects that
involve engineering or medical support.  Participation by mii-
l1ary units in enginecring projects raises a host of environmen-
tal issues. The starting point for any legal review of these
projects should be the environmental impact analysis process
required by the National Environmental Policy Act (NEPA).'
Judge advocates must consult the DOD and service-specific
guidance on NEPA when reviewing any IRT involving engi-
necring projects.'*?

Medical projects also face strict external legal guidelines. In
fact, DOD Directive [100.20 states that military units must:

[elnsure, in the case of healthcare assistance,
that activities comply with all applicable
focal, State, Federal, and military require-
ments governing the qualifications of partic-
ipating military healthcare providers, and
regulating the deltvery of healthcare in the
particular locale, State or region where a
medical IRT activity is to be conducted. The
most stringent requirements shall control
when a conflict exists. '™

149, id. § 2012(1)(1). See alse DOD Dis. 110020, stupra note 5. at 2. Readers should note. however, that “Civil Affairs (CA), civil disturbance, and disaster-relawed
civil emergency traimng are considered among the type of IRT activities authortzed under 10 U.S.C. § 2012 fd. a1 2 (¢mphasis added)

150. DOD D 1100.29, supra nete 5. at 7-8.

151. See U.S. Der't oF Derense. Rec. §500.7-R, Jowxr BErmcs Recuration, para. 3-211(a)6) (Aug. 6, 1998).

132, 42 US.C. §§4321-4370d (2000,

133, See, c.g., U.S. Der'roF Deresss, Dk 603001, Exvirossentay Efects o ik Usiten States o DOD Acnowxs (30 July 1979y, U.S, Der'r oF Army. Reg. 200-2,
ExvinonMeNTAL EFreCTs oF ARMy Acmioss (23 Dec. 1988): U S. Der 1 oF Navy, SECReTary oF THE Navy Instr 3090.0, Evastamon oF Exvirensmestar EFrects Frow
DEPARTMEST OF THE Ny AcTions (26 July 1991): US. Der' 1ok Navy, Gisk F NavarL Operations InsTR SO090.1 B, EXvIROSMENTAL AND NATLRAL RESCOURCES PUOGRAM
Sasval, Chapter 2, Procenures For NEPA (1 Nov. 1994), U'S. Der'r F Ak Force, [nstr. 32-7061, Tie ExvirosuenTaL IvpacT ANaLYsis Process (24 Jan. 19935

154, DOD Diw. 1100 20, supra zote 5, ar 3.
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Accordingly. medical IRT projects require the submission of
more detailed information than normal in the requesting
packet. '’

8. Have You Adequately Addressed Funding of the Project?

By this stage, units should have already determined if partic-
ipation in the IRT project would result in a significant increase
in the cost of training. This is not the end of the matter, how-
ever. If training issues were the primary concern of Congress
when it enacted the IRT statute, then funding issues are surely
aclose second. Both the IRT stawte and the implementing reg-
ulations contain detatled oversight and cost accounting proce-
dures that must be followed.'*® These procedures include
submisston of cost estimates in the original request packet,'s’
tracking of costs by the officer in charge. and reconciliation of
the costs in the required after-action report that must be submit-
ted upen completion of the IRT.}*¥ QOperations & maintenance
{O&M) funding expenditures

are authorized for expendable readiness
training items only. They may include, but
are not limited to: fuel; equipment lease;
travel; training supplies; and incidental costs
to support the training not normally provided
for a deployment . . . . IRT O&M funds are
not authorized for the payment of civilian
manpower contracts ([for example], con-
tracting a civilian labor force to perform
duties related to [IRT] activities). '™

After determining whether the IRT project will significantly
increase the cost of training, a unit must decide whether the par-

135. See infra note 188 and accompanying lext.

136. See, e.g., LOU.S.C. § 2012()) (2000).

[57. See infra nowe 187 and accompanying text.

158. See infra notes 195-98 and accompanying text.

159. OASD-RA IRT Policy Memorandum No. 2, supra nole 110,
160. See id. .

161. Sec generatly id., DOD Dk 1100.20, supra nole 5.

162. OASD-RA IRT Pelicy Memerandum No. 2, supra note 0.

163, Seeid.

neular project can be accomplished without supplemental fund-
ing. This determination is critical, for it will determine who can
approve the project and the deadline for submitting the pro-
posal. Any request for supplemental tunding must be submit-
ted through the chain of command for eventual decision by the
ASD-RA.'® Normally, the individual military services have
more autonomy in approving IRT projects.’ In addition, units
"shall submit project packages that request [supplemental] IRT
funds for the next fiscal year to arrive at OASD-RA no later
than [the last day of] February each year.""*? Normally, IRT
requests may be submitted at any time during the year.’® The
supplementai funding available for IRT projects is currently
520 million per year, with plans to continue this level of fund-
ing through fiscal year 2005.'%

AN

9. Have You Addressed Liabilicy Issues Surrounding the
Project?

Two sub-issues must be addressed here: the liability of the
individual service member, and the liability of the government.
Section 2012 and the implementing regulations are remarkably
silent on these issues, though the Navy's IRT regulation does
address liability of medical personnel in great detail.'* Most
liability issues will be governed by the Federal Tort Claims Act
(FTCA)." which in most cases should protect the individual
service member from personal liability for participation in
IRT."*" However, units can ensure that claims do not rise o
FTCA litigation by pursuing two remedies from the requesting
organization up front: liability insurance and releases from lia-
bility. The Department of the Army previously had a superb
guide to liability issues as they affected civil-military projects
in the form of the now-rescinded Army Regulation 28-19. A
modified section of that void regulation, though no longer bind-

[64. Scve E-mail from Colonel Diana Fleek, OASD-RA, 10 W. Kent Davis (Aug. 23, 1999) (on file with author).

165. See OPNAVINST [571.1. supra note 100, at 9. encl. 1.

166. 23 L1.5.C. §§ 2671-2680 {2000).

[67. For a discussion of the FTCA as it applies to the miiitary service member, see ApmieasTRATIVE axp Civie L. Dee't, Tk Jupae AbvocaTe GENERAL'S SchooL, U S,

Army, JA 24|, Feperal TorT CLams Act (Apr. [998).
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tng, sull serves as suge advice to units wishing to participate in

IRT projects:

In supporting {IRT] programs, commanders
muslt recognize the possibility of property
damage, injury, or death to participants and
of {government] lLiability in this connection.
This possibility should not be allowed 1o
limit program support since [the govern-
ment| is prepared to assume liability and to
assist participating [military] personnel in the
event of liability claims resulting from their
services. Commanders should, however, tol-
low procedures outlined below . . . to tnsure
protection of the interests of [the govern-
ment] and program partictpants. . . .

Procedures.
a. Insurance.

(1) Acrive [Military] and {Mili-
tary] Reserve. Since there is no authority for
the {government] to purchase lability insur-
ance, the purchase of liability insurance by
the [requesting organization] should be
strongly encouraged. Active [Military] and
[Military)] Reserve personnel may . . . be held
personally liable for injury and damage
caused by them while participating in [IRT],
even though such acts are covered by the
Federal Tort Claims Act. The [requesting
organization| should be advised that the
necessity of liability insurance is to insure
full and prompt protection tor personnel par-
licipating in (IRT] activities. However, [mil-
itary| purticipation will not be contingent
upon the obtaining of liability insurance
unless such insurance is specifically required
by other directives or regulations.

(2) . . . National Guard . . . .
National Guard personnel may be held per-

168. AR 2B-19, supra note 29, at 5-6 {rescinded 1987). The following is exemplary language currently recommended by the U.S. Army Reserve Command 1o its

subordinate vnits for IRT releases from liability:

See Release and Hold Harmiless Agreement, provided by Mr. Richard Smith, Instalfaton Law Attorney at the U S, Army Reserve Command. Fort McPhersen, Georgia

The [requesting orgunization] agrees (o

sonally liable for injury and damage caused
by them while participating in [IRT], and
they are not covered by the Federal Tort
Claims Act unless they are called or ordered
into active Federal service. For this reason,
participation by National Guard units or indi-
viduals will not be authorized unless the
project sponsor provides liability insurance
in an amount satisfactory to the adjutant gen-
eral concerned.

b. Release of liability. [Requesting
organizatons} should be encouraged to enter
tnto general releases or agreements with the
(government] to save and hold the United
States and the members concerned harmless
from claims against them in personal injury,
death, or damage resulting from activities
under this regulation. However, the fumnish-
ing of [IRT) support will not be contingent
upon the obtaining of general release agree-
ments, unless such agreements are specifi-
cally required by other directives or
regulations. . . .

Liability. The furnishing of [IRT] support by
the [government] is an official function. Al
[military] personnel participating in such
sanctioned support will be considered to be
performing an official duty and acting as
agents for the [DOD] at such times, whether
in a duty or an off-duty status. Assuch, [mil-
itary} personnel participating in sanctioned
(IRT] activities will be provided the same full
assistance in the event of liability claims
resulting from their service as they would
receive in the event of a similar claim arising
out of their performance of any other official
function . .. )%

I. Release the United Swates Army Reserve, the [unit] and its subordinate units, its officers, employees, agents, and servants from any claim,
demagd. damage action, liability, or suit of any nature whatsoever, excluding, however, those arising solely from the intentional torts or gross

negligence of the United States Ay or its agents

2. Indemnify, defend, and hold harmless the United States Army Reserve, the {unit] and s subordinate units, its officers, employees, agents,
and servants from any claim, demand, damage action, lability. or suit of any nature whatsoever for or on account of any injury, loss, or damage
10 i1y person or propeny arising from or in any way connecled with ongoing IRT missions and support to the agency named below, excluding,
however, those arsing solely from the intentional forts or gross negligence of the Umited Siates Army Reserve or ils apents.

{on file with author).
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10,15 There Anotlrer Military Program Other than IRT that
Would Benter Address the Project?

Section 2012 clearly expresses Congress’s intent that the
IRT program is meant to supplement. rather than replace, other
means of community participation, stating thal “units or indi-
vidual members of the armed forces . . . {may] provide support
and services to non-Department of Defense organizations and
activiies ... il .. . such assistance is authorized by a provision
of law (other than this seetion). ™ In these cases, the IRT
restrictions—particularly the required link to military train-
ing—do not necessarily apply.”® Perhaps the most common
alternative to IRT are “customary communtty relations and

the primary focus, and the main impetus is benefit to the
requesting organization, then community relations is probably
the appropriate program.'” If a project does not fit neatly into
either the IRT or community relations programs, a host of other
laws permit community participation.'™

{1. Have You Coordinated with Other Military Services or
Other Government Agencies, Especiafly for Joint Projects?

The DOD Directive [100.20 requires that all [RT projects
*[ble coordinated among the Military Departments and other
Federal, State, and local agencies to avoid duplication.™'™ As

pubiic affairs activities” noted in the IRT statute uself,’™ which
are governed by DOD Directive 541018 and DOD Instruction
3410.19, as well as individual service regulations.'” Determin-
ing whether a project should be conducted as IRT or community
relations is sometimes difficult, but the key is remembering the
primary focus of [RT: military training. Put another way, if the
main focus of the project ts the conduct of military training,
then IRT is the appropriate program. [f military training is not

mentioned above, units often participate in joint projects when
conducting IRT. In these cases, ASD-RA policy states that
units are responsible for “[cloordinating with other Service/
Component POCs participating in the project (to include gath-
ering final project costs for After Action Reports).”'™ Even in
cases where no other military service assistance is requested, it
is wise to determine if another military unit could better support
the request.’™ .

169. 10 U.S.C. § 2012(a) (2000).
170. See generally id. § 2012(2)(2).
171 . §2012(b) 1)

172. Sec, e.g.. AR 360-61. supra note 41; U.S. Der'T oF Navy, SECRETARY OF THE Navy [NsTr. 572044 A, DepanTvenT OF THE Navy, PubLic Arrairs Poucy ano Rec-
cranons (3 June 1987): U S, Dep't oF Navy, CHIEr oF Naval Oreramions Inste. 5330.0A, Navy Community Service ProGram (19 July 1994); U.S. Der'T oF Navy,
Cwier oF NavaL Oreranions TR $760.38, Navy SUFPORT aND ASSISTANCE T0 NamiovaiLy Orcaszen YouTH Grours (22 Nov. 1994y, US. Der't oF Navy, CHIEF OF
NavaL Oreramions InsTr 3760 2C. Poulcy asp REsPosSILITY FOR Navy YouTh PROGRAMS anDp Navy SUPPORTED YouTw ORrgastzamions (20 Dec. 1985).

173. This is not the end of the analysis if a particular project is to be undertaken as community relations. Department of Defense Directive 541018 defines the com-
munity relations program as:

Any planned and executed action by a DOD Component. unit, or persan. designed 10 achieve and maintain good relations with all of the various
publics with whichitinteracts. Such a program can be conducted on or off a military reservation. Commuaity refations programs are conducted
at all tevels of command, both io the United Staees and overseas. Community relations programs include, but are not limited to such acvities as:
a. Armed Forces participation 1n internatioadl, national, regional, State and local public events;

b. Installation open houses, tours and embarkalions in naval vessels and military aircraft,

c. Cooperation with Government officials and community leaders:

d. Acnal demonstrations and static display of aircraft;

Encouragement of Armed Forces personncel and their dependents to panticipate in all appropriate aspects of local community life.

Liaison and cooperation with laber, velerans and other oreanizations and their local affiliates at all levels;

. Limson and cooperation with industry and with induswial, technical und 1rade associations; and

. Provision of speakers.

=

U.S. Der't or Deeense, Din. 5410018, Commumity ReuaTions, para. 3-2 (3 July 1974).

174, The following are just a few examples. The Interservice and lotmagovemmental Support Program allows mulitary units to provide suppert te other military ser-
vices and other federal agencies. See ULS. Dep'mor Derensk, BvsTr 4000-19, INTERSERYICE AND INTRAGOVERNMESTAL SUPPORT (9 Aug. [995). The Sponsared Uit Pro-
eram allows Selected Reserve “units to affiliate with civilian or nonmdwary governmental organizations to perform inactive duty traming (IDT). This training is
intended ta improve the quality and readiness of the individual soldier and unit, thus enabling enhancemeat of individual and unit ¢fficiency and preparcdness for
military operations.” Commonly used to train medical personned in civilian hospitals, this program has counterpasts i the other services. See LS. Der'T oF Arwiy,
ReG. (40-1, Arvy Reserve Missiov, OrGanzaTioN, anp Tramsiwg, ch. 6 (1 Sept. 1993): wee alve 10 U S.C S, § 4301 (LEXIS 20000, The Adopt-a-School Pro-
gram allows mulitary units 1o form partnerships with local schouls and provide wiening and other services w elldren. See Department of Defense Appropnations
Act, 1990, Pub. L. No. 103-165, $ 91111, 103 Stat. 112, There are altemate names for this program., such as the Army’s Partnerships witb Schools and the Navy's
Personal Exceltence Partnership program.  Finally, the Dupation of Cemputer Equipment Program allows the transfer of DOD computer hardware 1o civilian
schools  See Exec. Order No. 12,999, 61 Fed. Reg. 17.227 (Apr. 17, 1996). See generally Navy Community ServICE ProGram, Navy Persosser Commano,
Covvunity Service Guipesoow (nd)y (discussing many of these programs), available ar hip//www dupers.navy. milpers605/index.htm] (Navy Community Service
Program Web site).

175. DOD Dix. 1100.20, supra note 5, at 3.
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12, Have You Made Use of the Appropriate Public Affairs
Assers, Including IRT Advisory Councils?

Though training is the primary tocus of IRT, there is nothing
that precludes incidental benefits to the military. One benefit
often overlooked in IRT projects is the positive publicity that
results {rom participation in community projects. From this
publicity ows tremendous goodwill in the civilian community
as well as important recruiting opportumties. Commanders and
attorneys should ensure the public affairs officer (PAQ) is
involved from the beginning in any IRT project. In turn, the
PAO should turn these projects into external press releases,
internal stories, and other marketing tools.

Another public affairs tool is the use of diverse advisory
councils to help plan IRT projects. The IRT statute itself
encourages the use of these assets and suggesis their composi-
tion:

The Secretary of Defense shall encourage the
cstablishment of advisory councils at
regional, State, and local levels, as appropri-
ate, in order to abtain recommendations and
euidance concerning {IRT] assistance . . .
from persons who are knowledzeable about
regional. State, and local conditions and
needs . . . . The advisory councils should
include officials from relevant military orga-
nizations, representatives of appropriate
local, State, and Federal agencies, represen-
tatives of civic and social service organiza-
tions. business representatives, and labor
representatives. '™

176. IRT Web Site, supra note 6.

177. Ser supra note 143 and accompanying text.

178. 10 U.S.C. 4 2012(h) (2000). See alsa DOD Dir. 1104020, supra note 5, at 5.

13 Have You Assembled the IRT Regutest Packer Correctly and
Made Plans To Forward It to the Proper Officials?

Once a unit has addressed all of the preceding twelve con-
cerms, it 1s ime to assemble a formal IRT packet and submit it
through the chain of command to the appropriate approval
authority. The following items must be included:

(1) A formal request from the unit for approval 10 conduct
an [RT project, in the format approved by ASD-RA. A sample
letter in the ASD-RA format is available on the DOD IRT Web-
site.'™ This letler must include 1wo mandatory items or risk
automatic rejection: (a) a certification that the project will not
result in a significant increase in the cost of raiming;'* and (b}
the signature of a flag or generai officer.'®

(2) The original letter from the requesting organization ask-
ing for IRT support, signed by a responsible official of that
, organization. ™ For requesting organizations not automatically
‘entitled to IRT support under 10 U.S.C. § 2012(eX1) or (2}, and
<seeking approval on a case-by case basis under § 2012(e)(3),
" the original request must be accompanied by a copy of the
requesting organization’s bylaws and current evidence of the
orgamization’s non-profit tax status.'

(3) Environmental documentation for IRT engineering
projects.'®

(4} Proof of liability insurance and/or release from liability
if obtained from the requesting organization.'®*

(5) Identification of an officer in charge of the project.'®

{6) Review and endorsement of the proposal by the follow-
ing military officials:

{a) Staff judpe advocate or legal officer:

(b) United Siates property and tiscal officer (USPFQ)
or federal budget officer responsible for obligating and disburs-
ing federal funding to verify that:

179. See IRT Web Site, supra note 6. Navy units may find a sample speafically tilored to their needs by examining enclosure (2) of OPNAVINST 15711, supra

note 100

180). See supra notes 137-41 and accompanying text.
181. See supra note 139 and accompanying text.
182. See supra note 122 and accompanying text.

183 See supra netes 123-24 and accompanying text.
184, See supra notes 152-53 and accompanying text.

185, See supra note 168 and accompanying fext

186. See IRT Web Site, supra note 6. The duties of the officer in charge of the IRT project are discussed infra notes 195-98 and accompanying text.
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(1} Supphes and equipment items are on the Gov-
erament Services Admimstration (GSA) schedule or tocal pur-
chase and that the prices are fair and reasonable;

(2) The estimated cost for each project is delineated
by operations and maintenance (O&M) and pay and allowances
(P& A) for cach service or compenent partictpating; and

{3) Fiscal accountability is in accordance with cur-
rent comptroller directives.

{c) Plans. operations, and training officials; and
(d) Inter-governmentat agencies (if participating or
having an interest in the IRT project).'¥
{7) For medical projects, the IRT packet must include even

more detailed information.'®
hS

Once the packet is assembled. the final approval authority
must be determined. The ASD-RA, though now the DOD
approval authority for IRT projects, has delegated this authority
to the individual services in most cases. Under current ASD-
RA policies. only two types of projects must be submitted to
ASD-RA for approval: (1) those projects iﬁ which the request-
ing organization is not autornatically entitled to IRT support
under 10 U.S.C. § 2012(e){1) or (2) and is seeking approval on
a case-by case basis under § 2012(e)(3);"** and (2) those
projects requesting supplemental funding or reallocation of [RT
funds from another IRT project.'™ All other projects may be
approved by the individual services under the DOD-level
cvidelines. However, the individual services have taken differ-
ent approaches to further delegate this authority.

1B7. See IRT Web Site, supra nolte 6.

The Army 1s perhaps the mest permissive inits approach. It
has delegated its approval authority 10 "commanders of Major
Commands (MACOMs).” and "“to streamline the approvai pro-
cess,” considers “the Army National Guard and Office, Chief
Army Reserve” to be MACOMs for [RT purposes.’” The
Army even allows the MACOMSs to further delegate approval
authority to commanders of major subordinate commands. but
no further than that level.'” The Air Force has taken a more
cautious approach, resting its approval authority with the Dep-
uty Assistant Secretary for Reserve Affairs. ™ The Navy has
taken a similar approach by resting the same IRT approval
authority with the Chief of Naval Operations.'**

4. Do You Have an Officer in Charge Who Can Supervise and
Track the Project for Filing of an Appropriate Afier-Action
Report?

Once approved, the unit is not quite finished with the legal
requirements, Section 2012 requires that units “[p]rovide for
oversight of project execution to ensure that [the IRT] project
.. 1s carried out in accordance with the proposal for that project
as approved.”™ The ASD-RA secks 1o ensure adherence to
this provision by requiring cach unit participating in an IRT
project to appoint an officer in charge of the project.”™ The pri-
mary dutics of the officer in charge, besides project oversight,
are obtaining all of the required documents for submission of
the IRT packet, coordination with all organizations participat-

188, I[n these cases, the packet must identify the goverming body of the federal, regional, state, or local civilian health organization (CHO) that agrees to all TRT activ-
ities performed by nulitary prrsonnel. The CHO must then centify that the projeet: (1) accommodales an identified underserved healthcare need that is not being met
by current public or private sector assistance, including a description of the critena used to identify the medically underserved commurnuty and the specific services
they require; and (2) is provided in a manner that does zot compete with private sector medical, dental, or bealthcare assistince in the underserved area.

In addition, the CHO must verify and identify the agent (whether military or civilian) wbo will be responsible Tor compliance with the following during the IRT:
(1) medica! waste handling and disposal: (2) Clinical Laboratory Improvement Act (CLIAY; (3) credentialing and privileging of military health care providers o
inciude basic life support and, if applicable, advaney trauma and cardiac requirement; (4 emergency evacuation of a "real life incident.” (3) follow-up care of patients
for continuity of care; and (6) handling of paticats” records for contnuity of care and Privacy Act issues.

Finally, medical IRT prejects must ensure that ail participaung nulitary personnel: (1} in direct contact with the patieot populaton. use unjversal body substance
isolation precautions as developed by the Center for Disease Contral and Occupational Safety and Health: (2) have completed required immurizations (to inelude
Hepatitis B series) in accordanee with their service regulations: (3) have a current negative Human Immunedeficiency Virus (HIV) iestin accordance with their service
regufations. See IRT Wub Site, supra note 6.

189. See DOD D 1100.20, supra note 5, at 8.

199. See xupra notes 160-64 and accompanying text.
[9F. Army [RT Policy Memorandum, supra note 101,
192, See id.

193, Sec AF136-2250. supra now 99, a1 2-3.

194, See OPNAVINST 15711, supra note 100, at 5.
195, (0L S.C. 4 2002()(5) (2000).

196. See IRT Web Site, supra note 6.

JULY 2001 THE ARMY LAWYER » DA PAM 27-50-344 41



ing 1n the project, and gathering of data for the aner action
report { AAR).'Y

An AAR must be submitted to ASD-RA no later than sixty
days after completion of the project. When more than one mil-
itary gervice or government agency is participating in the
project, participating units must forward their AAR informa-
tion to the project lead agent no later than thirty days after
project compietion. The AAR submitted to ASD-RA mustcon-
tain the following information:

(1) The project name. location, and dates of
accomplishment.

(2} A breakdown of the number of military
participants in each grade category by ser-
vice or component and unit.

(3) A list of the types of services performed,
accompanied by numerical data such as the
number of man-hours performed on the par-
ticular service or the number of patients seen.
(4) A breakdown of all fiscal obligations
(O&M and P&A) used to support the entire
project. 'The breakdown must detineare
ASD-RA funding oblizations from service or
component funding obligations if supple-
mental funding was approved for the project.

197. See d.

{31 Information about any media or public
atfairs activitics and community. state, or
congressional involvement.

(6) Any other relevant information.*®

Conclusion

The IRT program, having arrived in {996 as the descendant
of other civil-military programs, is growing in size as word
reaches military units and civilian organizations eligible 1o par-
ticipate in it. The legal parameters controlling the [RT program
are complex and seemingly in a state of constant development.
While 1t has presented incredible opportunities for both military
wraming and public affairs, not to mention the incidental bene-
fits to civilian communities, IRT has at times been subject to
intense outside scrutiny. For these many reasons, it is impera-
tive that commanders and attorneys understand the statutory
and regulatory provisions governing IRT. By examining the
fourteen points outlined in this article, units participating in IRT
should be able to avoid the legal pitfalls and reap a training and
public affairs windfall.

198, See id. Foran vxcellent sample format for the AAR. see OPNAVINST 15711, supra note 100, encl. 4. Units should also be aware of one further follow-up
acuon regarding IRT projects—the wreatment of each service member’s participation in such projects for evaluation and selection board purposes. lo the 1997 amend-

menis (o [he IRT siatute, Congress added the tollowing guidance o thus topic:

{g) Treatment of member's participation in provision of support or scrvices.

(1) The Secretary ol a militury department may not require or request a member of the armed forces to submat for considetation by a
selection board (including a promotion boasd. command selection board, or any other kind of selection board) evidenee of the member’s par-
ticipation in the provision of support and services to non-Department of Defense organizations and activities under this section or the member's
involvement in, or support of. other community relations and public affairs activities of the armued forees.

(2) Paragrapb (1) dovs not prevent a selection board from considering material submitted voluniarly by 2 member of the armed forees
which provides evidence of the panticipation of that member er another memher in activities described in that parazraph.

10 UL.S.C. § 2012(g) (20000 (codifying Pub. L. No. 103-83.§ 594, 111 Stat. 1764 (1997)).
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